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In December 2016, the Office of the Comptroller of Currency 

(“OCC”) announced that it would offer a special purpose national 

bank charter (the “Charter”) to non-depository companies, aimed 

at specifically benefitting fintech companies. [1] According to the 

OCC, the decision to offer such a Charter is meant to address the 

fast-paced growth and transformative potential of fintech 

companies on the financial services sector. [2] The OCC intends 

the Charter to promote innovation and create economic growth 

and a flexible regulatory framework for fintech companies, while 

at the same time benefiting consumers. [3] Such Charters are 

potentially significant as they may reduce certain regulatory 

barriers to entry otherwise faced by such companies. For 

example, simply by virtue of the federal nature of the Charter, 

fintech companies that receive such a Charter may be pre- 

empted from needing to comply with certain state regulations 

and the substantial cost associated with such compliance.  
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On Wednesday, September 27, the Board of Governors of the 

Federal Reserve System (“Board”), the Federal Deposit Insurance 

Corporation (“FDIC”), and the Office of the Comptroller of the 

Currency (“OCC”) announced a proposal “intended to reduce 

regulatory burden” on Banks by “simplifying” the agencies’ capital

rule (the “Proposed Rule”). [9]   

The Proposed Rule would replace high volatility commercial real 

estate exposures (“HVCRE”) in the agencies’ standard approach 

capital framework with a different term having a simpler 

definition. [10] Under the Proposed Rule HVCRE loans would 

become “high volatility acquisition, development or construction 

(“HVADC”) loans, which would be defined to include those credit  

facilities where more than 50% of the loan’s proceeds will be used to finance or refinance acquisition, development, and 

construction activities, with limited exceptions.  [11] 

In addition, the treatment of exposures subject to common equity tier 1 capital threshold deductions, would be revised by 

the Proposed Rule such that the limit for mortgage servicing and temporary deferred tax assets would be raised to 25% for 

each, with no combined limit.  [12]   

Furthermore, the Proposed Rule would eliminate the current calculation needed to determine the amount of regulatory 

capital issued by a consolidated subsidiary, and held by third parties (“minority interest”) that could be included in the 

regulatory capital of a parent bank organization. [13]  Instead, parent banking organizations would be allowed to include 

common equity tier 1 minority interest, tier 1 minority interest, and total capital minority interest as up to 10 percent of the 

parent banking organization’s common equity tier 1, tier 1, and total capital elements respectively.   [14] 

The Proposed Rule would largely apply to banking organizations with less than $250 billion in total assets and less than $10 

billion in total foreign exposure.   

EXAMINATION & SUPERVISION

Agencies Propose Simplifying 

Regulatory Capital Rules
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FDIC Releases Revised Supervisory Appeals Guidelines 

On Tuesday, July 18, the FDIC adopted a revised version of its Guidelines for Appeals of Material Supervisory Determinations 

(“MSDs”) (the “Revised Guidelines”). [15] The FDIC identified that the revision was intended to “provide institutions with 

broader avenues of redress with respect to [MSDs]” and to make the FDIC’s intra-agency appeals process more consistent 

with the other Federal banking agencies’ processes. [16]

Continued on the following page
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Notably, the Revised Guidelines amend the definition of MSD—and, 

therefore, which determinations may be appealed through the FDIC’s 

intra-agency process—to include: 

• “Decisions to initiate informal enforcement actions;” 

• “Matters requiring board attention;” and 

• “Determinations regarding an institution’s level of compliance with 

a formal enforcement action.”  [17] 

The Revised 

Guidelines are 

intended to 

“provide institutions 

with broader  

avenues of redress 

with respect to 

[MSDs]”... 

However, the Revised Guidelines clarify that, if the FDIC determines 

that an institution’s “lack of compliance with an existing formal 

enforcement action requires additional enforcement action,” the new 

action is not appealable. [18]  Furthermore, while under the Revised 

Guidelines, institutions remain unable to appeal  “formal 

enforcement-related actions and decisions,” the Revised Guidelines 

provide institutions with an additional avenue for appeal: if the FDIC 

notifies an institution of a recommended or proposed formal 

enforcement action—thereby halting its right to appeal—but does not pursue that action within 120 days, the institution will 

now regain the right to appeal pursuant to the guidelines.  [19]  The revised guidelines became effective on July 18, 2017. 

ENFORCEMENT

On October 31, the Office of the Comptroller of 

the Currency (“OCC”) issued a revised policy 

concerning enforcement actions procedures for 

OCC actions against the banks it supervises (the 

“Revised Policy”).  [20]  The Revised Policy 

updates the OCC’s previous enforcement action 

policy (the “Prior Policy”).  [21] 

The Revised Policy contains several notable 

changes over that Prior Policy, including the 

following. 

OCC Issues Revised 

Enforcement Action Policy

First, the Revised Policy provides increased bases for the OCC to bring enforcement actions against the banks it supervises. 

 In determining which enforcement actions are appropriate based on banks’ CAMELS ratings, the Prior Policy stated that, 

there was a “presumption for use of a formal enforcement action," for a 3-rated bank where that bank had “weak 

management or a less than satisfactory management rating,” and where there was “uncertainty as to whether [the bank’s] 

management and the [bank’s] board have the ability or willingness to take appropriate corrective measures.” [22]   
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The Revised Policy takes a more aggressive approach, stating that there is now a “presumption for use of a formal 

enforcement action” for 3-rated institutions generally.  [23] 

Second, however, the Revised Policy provides for more bank involvement in the enforcement action process.  The 

Prior Policy stated that, for 4- and 5-rated institutions, “there [was] a strong presumption in favor of using a cease and 

desist order, or PCA directive if legally supportable.”  [24]  The Revised Policy, however, allows for consent orders to 

be utilized—a type of enforcement action that clearly contemplates bank participation.  [25] 

Third, the Revised Policy contains new guidelines prolonging the time by which the OCC will notify banks about 

pending enforcement actions.  The Prior Policy stated that the OCC should decide whether to initiate an enforcement 

action within 15 calendar days of certain written communications which set forth the basis for an enforcement action. 

[26] Upon making the decision to initiate such action, the Prior Policy stated that “a copy of the proposed action 

should be provided to the board [of the relevant institution]” within 15 calendar days. [27]  The Revised Policy, 

however, simply states that “[w]henever possible, the proposed enforcement action should be presented to the bank 

within 180 days of the start of a supervisory activity” that results in one of the enumerated written communications 

setting forth the basis for an enforcement actions. [28]  All in all, while the Prior Policy envisioned a bank’s board 

receiving notice of a potential enforcement action within 30 calendar days of the communication precipitating that 

enforcement action, under the Revised Policy, it could now be months after a bank receives a one of the enumerated 

communications before it learns of a subsequent action.  [29]  

House Committee Report Finds 

That the CFPB Settled With Wells 

Fargo For Less Than 1% of the 

Statutory Penalty

On September 19, 2017, the House Committee on Financial Services 

(the “Committee”) released a second interim report concerning its 

investigation into the Consumer Financial Protection Bureau’s 

(“CFPB”) handling of the investigation into Wells Fargo (the “Bank”) 

fraudulently opening unauthorized customer accounts.  [30]  The 

Report focused on a “Recommendation Memorandum” the 

Committee had recently received detailing the CFPB’s case against 

the Bank (the “CFPB Memorandum” or the “Memorandum”).  The 

Memorandum had been presented to, and approved by, the CFPB’s 

Director—Richard Cordray—prior to the CFPB entering into 

settlement negotiations with the Bank.  [31] 

According to the Report, the CFPB Memorandum calculated that, based on then-current information, the Bank had 

committed two million known violations of the Consumer Financial Protection Act (the “Act”).  [32]  At the time the 

CFPB Memorandum was drafted, the penalty for each negligent violation of the Act was $5,437.  [33]  Therefore, based 

solely on the two million violations discovered by the time the CFPB drafted the Memorandum, the CFPB 

Memorandum estimated the minimum penalty under the Act at over $10 billion.  [34] 
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However, the CFPB Memorandum noted such violations were “characterized as reckless, at least, and possibly 

knowing;” [35]  meaning that the penalty for the violations should have been assessed at $27,186 to $1.087 million per 

violation. [36]  Furthermore, the CFPB posited in the Memorandum that the Bank likely committed additional 

violations that it had not yet revealed. [37] Despite these facts and figures, the CFPB settled with the Bank for only 

$100 million.  

The Committee’s investigation into the CFPB and its Wells Fargo investigation is ongoing. 

Scandal-Plagued LIBOR Set 

to End in 2021
"The transition will be 

less risky and less 

expensive if it is 

planned and orderly 

rather than 

unexpected and 

rushed.” 

Andrew Bailey, CEO 

Financial Conduct Authority  

OPERATIONS & FINANCE

On July 27, 2017, Andrew Bailey, Chief Executive of 

the U.K. Financial Conduct Authority (the “FCA”), 

announced plans to phase out the London 

Interbank Offered Rate (“LIBOR”) by 2021.  [38]  

LIBOR, presently the most commonly used 

benchmark for setting interest rates, is determined 

by averaging data submitted daily from a group of 

20 banks (the “Panel Banks”) estimating the rates 

at which they could borrow funds from each other. 

 The FCA was put in charge of regulating LIBOR in 

April 2013 as part of an effort to better oversee the 

rate. 

During his speech, Bailey explained that the rate 

has now become untenable as “the underlying   

market that LIBOR seeks to measure – the market for unsecured wholesale term lending to banks” – is no longer active 

enough to provide the basis for a benchmark rate.   [39] 

Despite concerns about the rate’s long term viability, however, Bailey acknowledged that the sudden disappearance of

LIBOR would cause an unwanted “market disruption.” [40]  In an effort to avoid that disruption, he explained the Panel

Banks have agreed to sustain the rate until year-end 2021. [41]  Bailey stressed, however, that market participants must 

work diligently to transition off of LIBOR during this time, emphasizing that “[t]he transition will be less risky and less 

expensive if it is planned and orderly rather than unexpected and rushed.”  [42]  

Regulators and other market participants have already begun to propose alternatives to LIBOR.  For example, the 

Alternative Reference Rates Committee (“ARRC”)—a U.S. body formed to consider inter-bank lending reform—has proposed 

adopting an overnight interest rate benchmark from the Treasuries-backed repurchase market (“Repo”). [43] However, 

what exactly a post-Libor world will look like is still very much an open question. 
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[45]  As part of that Program, in February 2016, the Bureau further implemented a “No-Action Letter Policy,” under 

which applicants with “innovative financial products or services that promise substantial consumer benefit” could 

apply for No-Action letters where their products or services faced “substantial uncertainty whether or how specific 

provisions of statutes implemented or regulations issued by the Bureau would be applied.” [46]   Upon receiving such 

an application, the CFPB, in its discretion, could then determine to issue a No-Action Letter specifying that it had no 

present intention to initiate any action against the applicant with respect to the matters specified. [47] The September 

14 letter to Upstart was the first letter issued pursuant to that policy.   

  

Upstart provides an online lending platform which makes automated underwriting decisions based on both traditional 

factors (such as income and credit score) and non-traditional factors (such as current employment, school attended, 

and degree received). [48]  By evaluating non-traditional factors, Upstart’s platform enables people with limited credit 

or work history to obtain credit, or obtain credit on better terms, than from traditional lenders. [49] Upstart applied for 

the No-Action Letter due to its concern that its automated process might inadvertently result in a disparate impact 

under the Equal Credit Opportunity Act, despite Upstart’s best compliance efforts. [50] The No Action Letter issued to 

Upstart states the CFPB has “no present intention to recommend initiation of an enforcement or supervisory action 

against Upstart” under the Equal Credit Opportunity Act or its implementing regulation, Regulation B.  [51] 

TECHNOLOGY & CYBERSECURITY

CFPB Issues First No-Action Letter 

to an Online Lending Program
On September 14, 2017, the Consumer Financial Protection Bureau 

(“CFPB”) issued its first “No-Action” letter to Upstart Network Inc. 

("Upstart").  [44] 

In November 2012, the Bureau launched “Project Catalyst”—a 

program aimed at encouraging marketplace innovation, to allow 

consumers greater access to fair and transparent financial markets.  

OCC Initiative to Create a Flexible Regulatory Framework ... 

Continued from page 1.

As such, the announcement has elicited a multitude of responses from the banking industry and, notably, has drawn the ire

of state banking authorities.  

State banking authorities have voiced opposition to the OCC’s proposed Charter, particularly noting their concern that the

Charter would allow Fintech Companies to circumvent state consumer protection laws regulating unfair or deceptive

practices.  As Maria Vullo, New York State’s Superintendent of the New York State Department of Financial Services (“DFS”),

explained, the concern is that “the Charter will stifle small business innovation, create institutions that are too big to fail,

imperil crucially important state-based consumer protection laws, and increase the risks presented by nonbank entities.”    
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Bank Supervisors (“CSBS”) have sued the OCC in federal court.  In their lawsuits, both entities claim that the Charter 

exceeds the OCC’s authority under the National Banking Act and would curtail state consumer protection laws. [6]  While

the District Court for the Southern District of New York recently dismissed the DFS' suit , they did so while leaving the door 

open for DFS to refile later, stating that the suit was premature as the OCC had not yet reached a "final fintech charter 

decision." [7] 

Second, in an attempt by state regulators to provide an alternative to the Charter, the CSBS introduced “Vision 2020,” a 

series of initiatives designed to modernize state supervision of non-depository companies.  As explained by the CSBS, 

“Vision 2020 is an integrated, 50-state licensing and supervisory system, leveraging technology and smart regulatory policy 

to transform the interaction between industry, regulators and consumers.” [8]  CSBS further explains that Vision 2020 “will 

transform the licensing process, harmonize supervision, engage Fintech companies, assist state banking departments, 

make it easier for banks to provide services to non-banks, and make supervision more efficient for third parties.”  [9] 

Given the competing regulatory framework presented by the CSBS along with the pending lawsuits by CSBS and the DFS 

against the OCC, the Charter’s future remains uncertain.  That uncertainty is compounded by the fact that OCC has recently 

changed hands to a new Comptroller who has voiced his support of a fintech charter, but has not yet taken any steps to 

implement it. 

Ultimately, the current uncertainty surrounding the OCC Charter may mean that Fintech Companies will need to wait to get 

a clearer picture of the federal regulatory possibilities for their chartering.  On the other hand, as the state banking 

authorities are moving forward with Vision 2020, Fintech Companies may want to engage with the CSBS to actively 

participate in the creation and implementation of that framework.  In either case, the developing landscape for Fintech 

Companies points to a future of cutting edge financial service providers being comprehensively regulated.     

Not surprisingly, the OCC disagrees with the DFS’ 

position; the OCC asserts that not only would the 

Charter strengthen consumer protection laws but 

they would also ensure that those laws are 

consistently applied at a federal level.  [5] 

In addition to voicing their concern, state banking 

authorities have responded to the OCC’s Charter in 

two ways: 

First, both the DFS and the Conference of State  
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